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Motion for Sanctions or, in the alternative, Motion to Extend Time 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

In Re:  Application Serial No. 86/184,144 

For the Mark:  ROCK SOLID INVESTMENT 

Filed:  February 4, 2014 

Published in the Official Gazette: August 5, 2014 

________________________________________________ 

       ) 

The Prudential Insurance Company of America  ) 

       ) 

 Opposer     )  

       ) Opp. No. 91-219,616   

  v.     ) 

       )    

Daryl Bank         ) 

       ) 

 Applicant     ) 

        ) 

 

United States Patent and Trademark Office 

Trademark Trial and Appeal Board 

P.O. Box 1451 

Alexandria, VA 22313-1451 

 

MOTION FOR SANCTIONS  

OR, IN THE ALTERNATIVE, MOTION TO EXTEND TIME 

 
 Opposer The Prudential Insurance Company of America (“Opposer”) respectfully 

submits this Motion for Sanctions, pursuant to the Trademark Trial and Appeal Board Manual of 

Procedure (“TBMP”) § 527.03 or in the alternative, a Motion to Extend Time under §§ 509, et 

seq.  On July 21, 2015, Applicant Daryl Bank (“Applicant”) pulled a gun on Opposer’s process 

server and chased after her while she attempted to serve a routine discovery subpoena on him 

and his wife.  This is an outrageous act that deserves the harshest sanction in order to protect the 

sanctity of this process and the safety of its participants.  Accordingly, Opposer strongly urges 

the Trademark Trial and Appeal Board (“Board”) to order sanctions in the form of judgment 

against Applicant and sustain this opposition. 
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I. INTRODUCTION 

Applicant’s disrespect for this Board, these proceedings, and all individuals involved 

knows no bounds.  Applicant from the start has shown no regard for the seriousness of these 

proceedings by ignoring the Board’s scheduling order and completely violating his discovery 

duties, refusing to produce documents, and even reading a newspaper while he was being 

deposed.  That act was calculated to show his contempt for Opposer’s legitimate right to obtain 

relevant information from him.   

Such acts, however, were nothing compared to what Applicant is capable of—complete 

disregard for an innocent third-party’s life.  When confronted with Opposer’s female process 

server—who is 68 years old, was wearing a badge, and clearly identified herself as serving court 

papers—Applicant retrieved a handgun, pointed it directly at her at close range and chased her 

back to her car, gun in hand.  He was later arrested for aggravated assault with a deadly weapon, 

aggravated assault on the elderly, and resisting an officer with violence—all of which are felony 

charges under Florida law. 

If the Board allows such acts to go unpunished or applies less than the harshest 

punishment, the Board will set a precedent that condones a party using threats of deadly force, in 

addition to other extreme litigation misconduct, to bully and harass opposing parties with no fear 

of proportional punishment.  Such precedent cannot be allowed.  For these reasons, Opposer 

respectfully requests and urges the Board to spare everyone in these proceedings from further 

violence, order judgment against Applicant and terminate these proceedings.  

In the event the Board denies this Motion, Opposer requests that the Board grant Opposer 

additional time to conduct its remaining discovery and order appropriate measures to ensure the 

safety of all parties for the remainder of these proceedings. 
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II. BACKGROUND 

Opposer filed its initial Notice of Opposition against registration of U.S. Application 

Serial No. 86/184,144 for “ROCK SOLID INVESTMENT” on the basis of priority and 

likelihood of confusion under Trademark Act Section 2(d), 15 U.S.C. § 1502(d), and dilution 

under Trademark Act Section 43(c), 15 U.S.C. § 1125(c).  See Notice of Opposition (Doc. 1). 

The Trademark Trial and Appeal Board (“Board”) issued a scheduling order, setting 

forth, in relevant part, the following deadlines: 

 

Discovery Opens 02/11/2015 

Initial Disclosures Due 03/13/2015 

Discovery Closes 08/10/2015 

Plaintiff’s Pretrial Disclosures 09/24/2015 

Plaintiff’s 30-day Trial Period Ends 11/08/2015 

Defendant’s Pretrial Disclosures 11/23/2015 

Defendant’s 30-day Trial Period Ends 01/07/2016 

Plaintiff’s Rebuttal Disclosures 01/22/2016 

Plaintiff’s 15-day Rebuttal Period Ends 02/21/2016 

 

See Board’s Order (Doc. 2). 

 On February 19, 2015, Opposer served its First Sets of Interrogatories (“Interrogatories”) 

and Requests for the Production of Documents (“RFP”) to Applicant.  See Exhibit A (Opposer’s 

First Sets of Interrogatories and Requests for the Production of Documents to Applicant).     



Page 4 of 18 

Motion for Sanctions or, in the alternative, Motion to Extend Time 

On March 10, 2015, Opposer served a notice on Applicant to take his deposition on April 

28, 2015, by Applicant’s office in Florida.  See Exhibit B (Opposer’s Notice of Deposition to 

Applicant).   

On March 13, 2015, Opposer timely served its Initial Disclosures to Applicant.  See 

Exhibit C (Opposer’s Initial Disclosures).  After having not received Applicant’s Initial 

Disclosures, Opposer on March 18, 2015, contacted Applicant to inquire about its late Initial 

Disclosures.  See Exhibit D (email from L. Meriwether to M. Terry).  On March 24, 2015, 

Opposer contacted Applicant to again inquire about Applicant’s Initial Disclosure, as well as 

Applicant’s late response to Opposer’s Interrogatories and RFP.  See Exhibit E (email from L. 

Meriwether to M. Terry).   

Applicant finally served his Initial Disclosures and discovery responses to Opposer on 

March 24, 2015—eleven days past the deadline set forth in the Board’s scheduling order to 

serve Initial Disclosures and past the required time to respond to the Interrogatories and RFP.  

See Exhibit F (Applicant’s First Response to Opposer’s Requests to Produce Documents and 

Interrogatories).     

Upon reviewing Applicant’s discovery responses, Opposer discovered that Applicant 

failed to provide a great deal of the information and documents requested.  For example, 

Applicant produced only two documents, totaling merely ten pages, to Opposer’s thirty-seven 

(37) requests for production.  See Exhibit F.  Furthermore, many of Applicant’s responses to the 

RFP were merely objections based on either attorney-client privilege or attorney work product.  

However, no privilege log was produced at the time of service.  See Exhibit F, Responses to RFP 

Nos. 5, 7, 11, and 24.  Applicant also did not submit with his interrogatory responses a signed 
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verification.  See Exhibit F.  Opposer has followed up repeatedly, but Applicant still has failed to 

provide a privilege log.   

On April 10, 2015, Opposer contacted Applicant by email regarding the deficiencies in 

his discovery responses.  See Exhibit G (email D. Gonzales to M. Terry).  On April 22, 2015, 

Opposer received via first class mail Applicant’s response to Opposer’s email.
1
  In the letter, 

Applicant had neither provided a signed verification nor supplemented any of his deficiencies. 

Applicant’s deposition was originally scheduled for April 28, 2015.  On April 27, 2015, 

Opposer’s counsel was stranded in New Orleans due to severe weather, so Opposer contacted 

Applicant to reschedule the deposition.  Applicant agreed.  After numerous correspondences, the 

parties finally agreed to reschedule the deposition for June 8, 2015.  

 During his deposition, Applicant was the height of uncooperative.  He was evasive from 

the start, refusing to provide even the most mundane information, such as his major and degree 

in college.  See Exhibit I, 8:8-11 (Applicant stating that he “thinks” he graduated with a Bachelor 

of Science degree and that he does not recall his major); see also id., 3:9-5:22 (Applicant 

refusing to provide details regarding his prior deposition).  In fact, during the deposition, 

Applicant began reading a newspaper, and when asked about this, he replied, “Yes, I can multi 

task but you go right ahead.”  Id., 96:20-25.   

 Applicant was even disrespectful to his own counsel.  Seemingly not trusting his counsel 

to assert a timely objection, Applicant himself on numerous occasions made his own.  See, e.g., 

id., 5:16-22 (Applicant stating, “Asked and answered…I just didn’t want to hear the same 

                                                
1 It is of note that Applicant did not respond by the same method of communication used by 

Opposer because “[they] have not agreed to service by email, therefore…[they] request that all other 

communications are done by regular mail as well.”  See Exhibit H (letter M. Terry to D. Gonzales).  After 

being reminded that Applicant had indeed agreed to service by email during the discovery conference on 
February 6, 2015, Applicant has since exchanged communications with Opposer via email. 
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questions again.  It will make it go a lot faster if you didn’t ask the same question.”); see also id., 

11:21-25; 49:23-25; 73:15-18; 78:19-79:2; 80:23-81:1.      

Despite his lack of cooperation, however, counsel for Opposer discovered the following:  

(1) Applicant understands his mark is merely descriptive of the covered services.  See id., 

58:14-22; 

(2) Dominion Diamonds, LLC (“Dominion Diamonds”) and Dominion Investment 

Group LLC (“Dominion Investment”) are using the Opposed Mark.  See id., 62:3-

63:3; Exhibit 4 to Applicant’s deposition transcript (Applicant confirming that 

Dominion Diamonds brochure bearing the Opposed Mark has been distributed to 

customers); 68:4-69:25 (Applicant stating that employees of Dominion “collective 

group of companies,” which includes the Dominion Investment Group, have used the 

Opposed Mark to advertise Dominion Diamonds services); 151:18-22 and Exhibit 8 

to Applicant’s deposition (Applicant stating that Dominion Investment’s LinkedIn 

page bears the Opposed Mark). 

(3) Employees of Dominion Investment, Catrina Davis (“Davis”), Doug Dunn (“Dunn”), 

and Elizabeth Greco (“Greco”) have knowledge regarding the scope of use and future 

use of the Opposed Mark.  See id., 64:13-17 and Exhibit 4 to Applicant’s deposition 

(Applicant stating that Davis is the “point person” for marketing for Dominion 

Diamonds and Dominion Diamonds distributes brochures, which bear the Opposed 

Mark); 139:10-140:7, 141:6-17 and Exhibit 4 to Applicant’s deposition (Applicant 

stating that Dunn heads the insurance brokerage group and has access to Dominion 

Diamonds brochure, which bears the Opposed Mark); 130:6-132:4 (naming Greco as 
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one of the primary marketing people, who may know about other Dominion 

Investment advertisements that uses the Opposed Mark).   

 

 On July 7, 2015, Opposer sent Applicant another letter reiterating his discovery 

deficiencies.  Opposer proposed to extend the remaining deadlines to provide Applicant ample 

time to gather and produce the requested documents and information.  See Exhibit J (email from 

D. Barnard to M. Terry).  Opposer also notified Applicant of its intent to file a motion for leave 

to file an amended petition to include the additional ground of descriptiveness, as well as a 

motion to extend time.  See id. 

A. Applicant’s notice of Opposer’s desire to serve subpoenas, refusal to 

voluntarily accept service, and subsequent assault on the process server with 

a handgun. 

 
Opposer informally notified Applicant in an email on July 7, 2015, that it planned 

30(b)(6) depositions of Dominion Investment and Dominion Diamonds and depositions of Davis, 

Greco, and Dunn.  In this regard, Opposer asked whether Applicant’s current counsel, Mark 

Terry (“Terry”), would be representing these parties, and if so, whether he would accept service 

of the subpoenas.  See Exhibit K (email D. Barnard to M. Terry).  Attorney Terry never 

responded.  However, he was fully aware that Opposer sought to serve subpoenas and 

presumably informed his client as such. 

  On July 16, 2015, having not received any response from Applicant or his counsel, 

Opposer sent courtesy copies of the issued subpoenas to Terry and again asked whether he would 

be representing the parties named in the subpoenas and whether he would accept service.  See 

Exhibit L (email D. Barnard to M. Terry with subpoenas for Dominion Diamonds, Elizabeth 

Greco, and Catrina Davis).  It was reasonable to think he would, given that the Applicant is the 

agent for service for Dominion Diamonds, is managing partner of Dominion Investments, and all 
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of the witnesses report to Applicant in their job duties.  Applicant’s own deposition testimony 

tied all of these entities and people to Applicant’s use and marketing of the ROCK SOLID 

INVESTMENT mark. 

As before, after having received notice of the subpoenas, Terry never responded.  

Accordingly, Opposer authorized personal service on the named deponents, including Davis (as a 

non-party fact witness) and Applicant (as registered agent for Dominion Diamonds).  It is of note 

that Davis is Applicant’s wife and business partner at Dominion Diamonds; she is also an 

employee of Dominion Investment. 

 On July 17, 2015 and July 20, 2015, Elizabeth McIntyre (“McIntyre”), a process server at 

Baker Street Investigations (“BSI”) working in conjunction with HPS Process Service & 

Investigations, Inc., attempted service at the office of Dominion Diamonds.  See Exhibit M, ¶¶ 2-

4 (Declaration of Elizabeth McIntyre).  Employees at Dominion Diamonds informed McIntyre 

on both occasions that Applicant was not in the office and could not provide any information as 

to when either Applicant or Davis will again be in the office.  See id., ¶¶ 4-5.   

Believing that continued service at the Dominion Diamonds office would be futile, 

Marcia Gillings (“Gillings”) attempted service on both Applicant and Davis, on July 21, 2015 at 

Applicant’s home address.  See Exhibit N, ¶¶ 5-6 (Declaration of Marcia Gillings).  By way of 

background, Gillings is a 68 year old woman, who has owned and operated BSI since 1986.  See 

id., ¶¶ 1, 3.  She is originally from England, where she attended university and served as a police 

sergeant in Her Majesty’s Detective Service.  See id., ¶ 4.   

On the date of the incident, Gillings arrived at Applicant’s house and knocked on the 

door, but no one answered.  See id., ¶¶ 6-7.  She waited in her car, which was parked on the road.  

See id., ¶ 7.  A small boy who appeared to be about eight years of age came out of the house 
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walking a dog.  See id., ¶ 8.  The boy was outside by himself, so Gillings talked with the boy and 

asked if his parents were inside the house.  See id., ¶ 8.  He said his mother was inside, whom he 

confirmed is named Catrina.  See id.  The boy went inside, came out, and said his mother was in 

the shower, so Gillings requested that the boy ask his mother to come outside.  See id.  The boy 

went inside and, after some time, came out again.  See id., ¶ 9.  This time he told Gillings that his 

mother was not in the house at all.  See id.  Gillings reminded the boy that he had already told 

her that his mother was inside and that it was very important for Gillings to speak with her.  See 

id.  Gillings also stated that she was from the court and that she had documents to give to his 

mother.  See id.  The boy went back inside the house, left the front door standing open, and did 

not come back out. See id., ¶ 10. 

After it appeared that no one was coming outside, Gillings went back to her car and 

viewed the house from her vehicle with the passenger window down.  See id., ¶ 11.  After a few 

minutes, a white sedan came into the driveway and pulled into the garage.  See id., ¶ 12.  Gillings 

identified the driver as Applicant based on a picture on Applicant’s website and because she had 

served papers on him regarding a different legal matter once in the past.  See id.   

When Applicant exited his vehicle, Gillings came out of her car and clearly identified 

herself in a loud voice as a process server.  She was also wearing a badge.  Attached as Exhibit 

N.1 is a picture of her wearing the same outfit and badge just as she did on the day she served 

Applicant.  She told him in a loud voice that she was there to serve him legal papers.  See id., ¶ 

13.  Applicant refused to acknowledge her and closed the garage door while she stood outside.  

See id. 

Gillings went to the front door, which was still open, and threw both subpoenas slightly 

inside the front door and informed Applicant again in a loud voice that he had been served.  See 
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id., ¶ 14.  The papers landed approximately eight to ten inches inside the house.  See id.  As 

Gillings was about to leave, she saw Applicant coming toward the door.  See id., ¶ 15.  She then 

picked up the papers and was about to hand them to him to explain their contents when she saw 

he had a handgun.  See id.  Applicant’s arm was completely outstretched, and he was pointing a 

handgun directly at her.  See id.  While holding the gun directly at Gillings, Applicant yelled for 

her to get off of his property and called her a “whore.”  See id. 

Applicant continued to walk toward Gillings, so she immediately turned, dropped the 

papers and walked back toward her car.  See id., ¶ 16.  As she started her vehicle, she saw 

Applicant running toward her vehicle in a menacing manner carrying the papers she had 

dropped.  See id.  Applicant ran to the passenger side of the car as Gillings was starting the car 

and threw some of the papers into her car.  See id.  She threw them back out of the window and 

drove away.  See id.  At all times during the incident, Applicant appeared to be enraged and out 

of control.  See id. 

Gillings immediately called 911 to report the incident and was advised to go to the Port 

St. Lucie police station to make a full report, which she did.  See id., ¶ 17.  A true and accurate 

copy of that report is attached to her Declaration at Exhibit N.2.  Also attached as Exhibit N.3 is 

the Affidavit of Service, which reports some of these same facts. 

 On the same day of the incident, Applicant responded to Opposer’s first July 7, 2015 

correspondence regarding his discovery responses.  See Exhibit O (letter M. Terry to D. 

Barnard).  Applicant disagreed with all of Opposer’s assertions regarding his discovery 

deficiencies and indicated that he would oppose any motions for leave to file an Amended Notice 

of Opposition and request to extend time.  See id.  There was no mention of the incident with 

Gillings. 
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 On July 22, 2015, counsel for Opposer was notified of Applicant’s assault on Gillings.  

Accordingly, Opposer’s counsel contacted Applicant’s counsel to express serious concerns 

regarding this incident and indicated that Opposer planned to file a motion for sanctions against 

Applicant.  See Exhibit P (email D. Barnard to M. Terry).  On July 23, 2015, Applicant’s counsel 

indicated that “someone had unlawfully entered into the interior of [his] client’s home, but at the 

time we had no idea who that person was, since this person did not identify himself and left no 

documents.”  See Exhibit Q (email M. Terry to D. Barnard) (emphasis added).  Applicant’s 

counsel further stated that Applicant called the police to file a report.  See id.  No report has been 

provided to Opposer to substantiate such claims. 

B. Applicant’s subsequent arrest.   

 After Gillings filed the police report, Officer Alan Ludmerer (“Officer Ludmerer”), of the 

Port St. Lucie Police Department, went to Applicant’s home the evening of the incident, but was 

unable to meet with Applicant.  See a true and correct copy of the Warrant Affidavit and Arrest 

Warrant attached as Exhibit R.   

On July 22, 2015, Officer Ludmerer and his colleague met with Applicant at his 

residence.  See id.  Applicant claimed that he was in fear for his life and accused Gillings of 

trespassing and burglary.  See id.  Having said this, however, Applicant corroborated Gillings’ 

statements.  See id.  Applicant also provided the police with several photographs which had been 

taken by a hidden camera inside his doorbell, including: (1) Gillings standing in the door frame 

with half of her foot inside the door; (2) Gillings bending down to retrieve the subpoenas; (3) 

Gillings turning and leaving the premises; and (4) Applicant exiting the front door with a 

handgun.  See id., pp. 2-3. 
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   Officer Ludmerer determined: (1) that Gillings did not commit burglary or trespass; (2) 

Applicant resisted an officer with violence, since Gillings is employed by the 19
th

 Judicial 

Circuit and was acting within her jurisdiction to execute her legal duties as ordered by the Court; 

(3) there was probable cause for aggravated assault and aggravated assault on an elderly.  See id., 

3.  Applicant was arrested on July 27, 2015 and is now out on bond. 

III. ARGUMENT  

“Flowing from the Board’s inherent authority to manage the cases on its docket is the 

inherent authority to enter sanctions.”  TBMP § 527.03.  “The Board’s exercise of this authority 

is clearly permitted in a variety of situations where the conduct in question does not fall within 

the reach of other sanctioning provisions of the rules.”  Id. (emphasis added).   

  “In determining whether to impose sanctions under their inherent authority, courts 

(including the United States Court of Appeals for the Federal Circuit) have considered factors 

including: (1) bad faith conduct;…(3) length of delay or clear pattern of delay;… 

and (6) effectiveness of lesser or alternative sanctions.”  See Carrini, Inc. v. Carla Carini S.r.l., 

57 U.S.P.Q.2d 1067, 1071-72 (T.T.A.B. 2000) (internal citations omitted).   

“The Board has discretion to tailor sanctions appropriate to the violations and may 

consider any measure designed to serve this purpose.”  NSM Res. Corp. v. Microsoft Corp., 113 

U.S.P.Q.2d 1029, 1038 (T.T.A.B. 2014).  “These principles are equally applicable when the 

Board employs its inherent authority to sanction bad-faith conduct.”  Id.  “The courts have held 

that although default judgment is a harsh remedy it is justified where no less drastic remedy 

would be effective and there is a strong showing of willful evasion.”  Unicut Corp. v. Unicut, 

Inc., 222 U.S.P.Q. 341, 342 (T.T.A.B. 1984) (emphasis added).  A sanction in the form of 
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judgment is warranted when “it is clear that any sanction short of judgment would be futile and 

unfair to respondent and any other party…”  See NSM Res., 113 U.S.P.Q. at 1038. 

The Board has the inherent authority to grant sanctions in order to address Applicant’s 

felony assault on Gillings.  Applicant pointing a gun at Gillings—a clearly identified process 

server with a badge—while she legitimately sought to serve official papers on him is not just 

“bad faith conduct,” it is extreme bad faith conduct.  Applicant throughout these proceedings has 

been contemptuous, uncooperative and hostile, affirmatively delaying and hindering Opposer’s 

efforts in rightfully conducting its discovery.  His crescendo of misconduct was threatening 

process server Gillings' life.  No one participating in a trademark opposition should ever have to 

fear for their life just for doing their job.  No lesser sanction than dismissal can appropriately 

address Applicant’s violence and completely unreasonable acts.     

Applicant’s outrageous acts throughout these proceedings warrant sanctions in the form 

of default judgment.  Applicant’s willful evasion is clear:  He has continuously delayed Opposer 

from obtaining discovery it is entitled to obtain; he was completely disrespectful and 

uncooperative during his deposition; and he attempted to prevent service on his company and 

Davis by drawing a gun on, and chasing after, an elderly woman.  Thus, Applicant has clearly 

willfully evaded his duties in these proceedings.   

Any form of sanctions that is less than default judgment would be futile and unfair to 

Opposer, Opposer’s agents and representatives, and more importantly—the public.  First, 

ordering sanctions that would not terminate these proceedings and require Opposer to potentially 

expose more people to mortal danger is extremely unfair for obvious reasons.  Second, as 

demonstrated by Applicant throughout these proceedings, he will be combative, uncooperative, 

and even resort to violence when compelled to perform his duties.  Thus, not ordering judgment 
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against Applicant and allowing these proceedings to continue—all the while exposing people to 

danger—will only provide Applicant more opportunities to make a mockery out of these 

proceedings and more time for him to erode Opposer’s goodwill in its marks containing “ROCK 

SOLID.” 

For the foregoing reasons, and for the sake of everyone involved in these proceedings, 

Opposer respectfully requests and strongly urges the Board to order sanctions in the form of 

judgment against Applicant. 

IV. PROTECTIVE MEASURES MUST BE PUT IN PLACE 

Should the Board not grant Opposer’s Motion for Sanctions and require Opposer to 

continue with these proceedings, Opposer respectfully requests the Board order protective 

measures to be in place prior to continuing these proceedings.  Applicant did not hesitate to draw 

a gun on and chase after an elderly woman wearing a dress and a badge, whom he had advance 

notice will be attempting service on him and his wife.  If Applicant is capable of such outrageous 

acts, then he is certainly capable of doing much more to people he may find to be of real threat—

i.e., the attorneys in this case. 

For these reasons, we urge the Board to order the following measures to minimize further 

threat to Opposer’s team: 

1) All previously noticed witnesses be deemed served and compelled to appear for 

depositions during an agreed upon date and time; 

2) All depositions be conducted at Applicant’s expense at the Sheriff’s Office or police 

department closest to the deponent’s residence or place of employment; 

3) Applicant cannot be designated as 30(b)(6) witness for either Dominion Diamonds or 

Dominion Investment; and 
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4) Applicant not be allowed to be within 1,000 yards of any of Opposer’s agents and 

representatives during the remainder of these proceedings.  

V. ALTERNATIVELY, EXTENSION OF DEADLINES SHOULD BE GRANTED  

 

Since the deadline for close of discovery will likely pass before the Board renders a 

decision on Opposer’s Motion for Sanctions, Opposer requests the Board grant extension of the 

remaining deadlines should it deny Opposer’s Motion for Sanctions.  “[A] party that wishes to 

have particular deadlines or periods reset upon the determination of a particular motion should 

file a motion requesting such action, and specifying the deadlines or periods it wishes to have 

reset.”  TBMP § 502.04.  Alternatively, a moving party “may request the resetting of deadlines 

or periods in its pending motion…where such pending motion is not otherwise one seeking 

enlargement of time.  In other words, a party may incorporate a motion to extend as part of 

another motion.”  Id.  Since a motion for sanctions is not necessarily a motion to seek 

enlargement of time, Opposer, pursuant to TBMP § 502.04, is allowed to incorporate its Motion 

to Extend Time into the instant Motion for Sanctions.  

“[A] party may file a motion for an extension of the time in which an act may or must be 

done.”  TBMP § 509.01, Fed. R. Civ. P. 6(b).  “If the motion is filed prior to the expiration of the 

period as originally set or previously extended,…the moving party need only show good cause 

for the requested extension.”  TBMP § 509.01.  “[T]he Board is liberal in granting extension of 

time before the period to act has elapsed so long as the moving party has not been guilty of 

negligence or bad faith and the privilege of extension is not abused.”  Nat’l Football League v. 

DNH Mgmt LLC, 85 U.S.P.Q.2d 1852, 1854 (T.T.A.B. 2008) (emphasis added). 

 To be certain, this request to extend all remaining deadlines beginning with close of 

discovery is being filed prior to the close of the discovery deadline of August 10, 2015.  In this 
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regard, this request is properly filed as a motion to extend time, rather than a motion to reopen 

time.  See TBMP § 509.01.  Accordingly, Opposer need only show good cause.  Id.   

While Opposer has many good causes to support its request for extension of time, the 

clearest is Applicant’s assault on Opposer’s process server.  This happened while Applicant was 

attempting to pursue important discovery during the discovery period, and made moving forward 

utterly impossible without Opposer seeking means of protecting Opposer’s agents from further 

violence by Applicant.  Applicant’s outrageous actions during this incident and throughout these 

proceedings thus far support “good cause” to extend the remaining deadlines in these 

proceedings. 

The follow-up discovery was necessitated by Applicant identifying the witnesses in 

question during his own deposition.  Opposer learned that entities related to Applicant—i.e., 

Dominion Diamonds and Dominion Investment—are using the Opposed Mark in the general 

financial services industry.  See Exhibit I, 62:3-63:3; 68-4-69:25; 130:6-132:4; 148-9-15; 

151:18-22; and Exhibits 4 and 8 to Applicant’s deposition.  Previous to the deposition, he had 

produced only two documents showing use of the mark.  However, during the deposition, he 

testified that he was making the sales materials incorporating the mark available to his multi-

state network of over 200 sales agents.  Had Applicant been more forthcoming with the 

information and documents it was required to produce to Opposer, Opposer would have learned 

of such information sooner.   

For the foregoing reasons, Opposer has good cause to support its request for extension of 

time.  Opposer has not been dilatory in seeking discovery, the additional time Opposer seeks for 

completion of discovery is reasonable and is not an abuse of the privilege of the extension, and a 

grant of the extension of time would not prejudice Applicant in any way—especially when 
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Motion for Sanctions or, in the alternative, Motion to Extend Time 

Applicant was the primary reason for the delay in these proceedings.  Thus, Opposer’s Motion to 

Extend Time should be granted and the remaining deadlines reset, such that the deadline for 

close of discovery be moved two months after the date of issuance of the decision on the Motion 

for Sanctions and the remaining deadlines reset accordingly.  

VI. CONCLUSION 

 WHEREFORE, Opposer respectfully requests that the Board grant Opposer’s Motion for 

Sanctions and order judgment against Applicant and sustain this opposition.  Should the Board 

deny Opposer’s Motion for Sanctions, Opposer alternatively respectfully requests the Board 

grant its Motion to Extend Time, reset the remaining deadlines as requested above, and order 

protective measures before ordering the proceedings be continued. 

 

Date: August 4, 2015    Respectfully submitted, 

       LATHROP & GAGE LLP 

 

       By:  /Amy Brozenic/    

 Amy Brozenic 

 David R. Barnard 

 Donna P. Gonzales 

10851 Mastin Blvd. 

Building 82, Suite 1000 

Overland Park, KS 66210-1669 

Email:  ipdocketing@lathropgage.com 

         abrozenic@lathropgage.com 

          dbarnard@lathropgage.com   

 dgonzales@lathropgage.com 

 Tel:  (913) 451-5100 

 

 ATTORNEYS FOR OPPOSER 
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CERTIFICATE OF SERVICE AND ONLINE SUBMISSION 

  

 I hereby certify that a true and correct copy of this Motion for Sanctions, or in the 

Alternative, a Motion to Extend Time was filed online with the Trademark Trial and Appeal 

Board using the ESTTA this 4
th

 day of August, 2015.  Further, I hereby certify that the above 

document was deposited in the U.S. Mail, with sufficient first class postage prepaid, on the 4
th

 

day of August, 2015, addressed to Opposer’s attorney of record: 

 

 

Mr. Mark Terry 

Office of Mark Terry, Esq. 

801 Brickell Ave Ste 900 

Miami, FL 33131-2979  

 

       By:  /Amy Brozenic/    

               Amy Brozenic 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

In Re: Application Serial No. 86/184,144 
For the Mark: ROCK SOLID INVESTMENT 
Filed: February 4, 2014 
Published in the Official Gazette: August 5, 2014 

The Prudential Insurance Company of America 

Opposer 

v. 

Daryl Bank 

Applicant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

_____________________________________ ) 

United States Patent and Trademark Office 
Trademark Trial and Appeal Board 
P.O. Box 1451 
Alexandria, VA 22313-14 51 

Opp. No. 91-219,616 

OPPOSER'S FIRST SET OF INTERROGATORIES TO APPLICANT 

Pursuant to the Rule 2.120(d) of the Trademark Rules of Practice and Rule 33 of the 

Federal Rules of Civil Procedure, Opposer The Prudential Insurance Company of America 

("Opposer") serves its First Set of Interrogatories upon Applicant Daryl Bank ("Applicant") to 

be answered fully in writing, and under oath. A copy of the Answer shall be served upon 

Opposer's counsel within thirty (30) days after service. To the extent permitted by Rule 26(e) of 

the Federal Rules of Civil Procedure, these Interrogatories shall be deemed continuing and the 

answers hereto are to be supplemented promptly if and when Applicant obtains relevant 

information, in addition to, or in any way inconsistent with, Applicant's initial answer to these 

Interrogatories. 
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DEFINITIONS 

1. "Applicant" means the Applicant Daryl Bank, including any affiliated or related 

companies or entities, any successors, predecessors, divisions, subsidiaries, directors, officers, 

employees, agents, attorneys, and all other persons acting on, or purporting to act on the behalf 

of Daryl Bank. 

2. "Opposer" means The Prudential Insurance Company of America and its 

predecessors, divisions, subsidiaries, directors, officers, employees, agents, attorneys, and all 

other persons acting on its behalf or under its control. 

3. "Applicant's ROCK SOLID INVESTMENT Mark" or "the ROCK SOLID 

INVESTMENT Mark" means the ROCK SOLID INVESTMENT mark identified in Trademark 

Application Serial No. 86/184,144 filed or caused to be filed by the Applicant Daryl Bank. 

4. "Opposer's ROCK FAMILY OF MARKS" means the marks identified m 

paragraphs 5-23 of the Notice of Opposition and Exhibit 1 attached thereto, namely, the Rock 

Logo (design only) (Registration Number 792,738 Registered June 13, 1965); OWN A PIECE 

OF THE ROCK (words and design) (Registration Number 961,764, Registered June 19, 1973); 

the Second Rock Logo (design only) (Registration Number 961,765, Registered June 19, 1973); 

the Third Rock Logo (design only) (Registration 1,121,163, Registered June 26, 1979); PIECE 

OF THE ROCK (Registration Number 1,108,211, Registered December 5, 1978); THE ROCK 

(Registration Number 1,443,528, Registered June 16, 1987); ROCK SOLID (Registration 

Number 1,443,527, Registered August 11, 1987); ROCK SOLID. MARKET WISE. 

(Registration Number 1 ,452,524, Registered August 11, 1987); the Fourth Rock Logo (design 

only) (Registration Number 1,616,000, Registered October 2, 1990); The Fifth Rock Logo 

(design only) (Registration Number 1,576,352, Registered January 9, 1990); ROCK SOLID IN 

REAL ESTATE (Registration Number 2,497,700, Registered October 16, 2001); ROCK SOLID 

RETIREMENT (Registration Number 3,428,504, Registered May 13, 2008); ROCK SOLID 

RELOCATION (Registration Number 3,568,475, Registered January 27, 2009); the Sixth Rock 

Logo (design only) (Registration Number 3,844,267, Registered September 7, 2010); ROCK-
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SOLID ECO-SMART (Registration Number 3,904,843, Registered January 11, 2011); PRU 

ROCK-SOLID ECO-SMART (words and design) (Registration Number 3,908,488, Registered 

January 18, 2011); GET A PIECE OF THE ROCK (Registration Number 4,392,395, Registered 

August 27, 2013). 

5. The terms "document" and "documents" shall mean all documents in the 

possession, custody, or control of Applicant, its agents or its attorneys. "Document" and 

"documents" are used in the broadest sense and mean the original, and if the original is not 

available, any copy of the original of writings of every kind, manner, or description, including, 

but not limited to, documents accessible at Applicant's request, wherever located. 

6. "Person" means, without limitation, any natural person, firm, corporation, limited 

liability company, proprietorship, partnership, Professional Corporation, association, group, 

governmental agency, or agent, and any other entity. 

7. "Identify" or "identity" means: 

(i) When used in reference to a natural person, state the person's full name, 

identity of his employer, title, and job description (if applicable) and the 

person's residence address and business address, or, if unknown, the last 

known business or residence address; 

(ii) When used in reference to a corporation, partnership, or other entity, state 

its full name, the address of its principal office of place of business, and 

the address of each present business location that is relevant to the 

Interrogatory; 

(iii) When used in reference to a document, state sufficient information about 

the document so that it can be located among all the documents produced 

by Applicant or the Opposer, or so that Opposer may ask for it 

specifically, such as by stating: 

(a) The type of document, i.e., letter, memorandum, chart, or some 

other means of identifying it; 
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(b) The date ofthe document; 

(c) The identity of the author or signor thereof; 

(d) The identity of all addressees or recipients, including carbon copy 

addressees; 

(e) Its present location; 

(f) The identity of the person or persons having present custody 

thereof; and 

(g) The disposition made of it, if it is no longer in the possession or 

subject to the control of Applicant. 

8. The singular or any word shall be interpreted to include the plural, the plural shall 

be interpreted to include the singular, and reference to any gender shall be interpreted to include 

reference to both genders. 

9. "Or" means "and/or." 

10. "Applicant's Goods" or "Applicant's Services" or similar terms mean and refer 

to the services descriptions listed in Trademark Application Serial No. 86/184,144 filed or 

caused to be filed by the Applicant Daryl Bank. 

11. The terms "advertising," "promotion," and "marketing" mean any speech 

intended to influence consumers and/or retailers, including, but not limited to, advertisements, 

promotional materials, line review presentations, launch presentations, sales pitch materials, 

events, promotions, or other materials informing consumers or retailers of the ROCK SOLID 

INVESTMENT Mark, Applicant's Services, or any goods or services incorporating or intended 

to incorporate the ROCK SOLID INVESTMENT Mark. 

12. As used herein, the term "relate," "relating to," or "concerning," means 

constituting, comprising, containing, setting forth, showing, disclosing, describing, explaining, 

summarizing, evidencing, or referring to, directly or indirectly. 

INSTRUCTIONS 

1. Please restate each Interrogatory in full immediately before your response. 
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2. In each instance where an Interrogatory is answered on information and belief, 

Applicant should set forth the basis for such information and belief. 

3. In each instance where Applicant denies knowledge or information sufficient to 

answer the Interrogatory, Applicant should set forth the name and address of each person, if any, 

known to have such knowledge. 

4. If Applicant objects to any Interrogatory for any reason, including objections for 

attorney client privilege or the applicability of the work product doctrine, all of the grounds for 

such objection should be stated in detail. 

5. Each Interrogatory should be read, construed, and responded to separately and 

independently without reference to, or being limited by, any other Interrogatory. 

6. Unless specifically stated, no Interrogatory is limited to any time period. 

INTERROGATORIES 

1. Identify each person who has, or who has claimed to have, an interest in the title 

of Applicant's ROCK SOLID INVESTMENT Mark, describe the circumstances related to each 

person's interest or claimed interest in the title of the ROCK SOLID INVESTMENT Mark, and 

describe the relationship between or among such persons. 

ANSWER: 

2. Identify any entities with which the Applicant is affiliated, partnered with, or 

possess an ownership interest in. For each entity identified, state the Applicant's position and 

provide a description of Applicant's duties. 

ANSWER: 

3. Identify each location in the United States in which Applicant and the entities or 

individuals identified in the previous Interrogatories operate an office or conduct business. 

ANSWER: 
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4. State whether Applicant conducted or caused to be conducted a search or any 

other investigation to determine whether Applicant's ROCK SOLID INVESTMENT Mark was 

available for adoption and use in the United States. If yes, identify (a) the date(s) when each 

search or investigation was conducted; and (b) identify the person or persons participating in 

each search and/or investigation. 

ANSWER: 

5. Describe the circumstances related to the selection and decision to adopt 

Applicant's ROCK SOLID INVESTMENT Mark and identify all participants to that selection 

and adoption process. 

ANSWER: 

6. State when Applicant first acquired knowledge of any of Opposer's ROCK 

FAMILY OF MARKS, and identify and describe the circumstances surrounding the acquisition 

of such knowledge. 

ANSWER: 

7. Identify each and every service provided in connection with Applicant's ROCK 

SOLID INVESTMENT Mark that is either in use currently or that is intended to be used in the 

future in the United States. 

ANSWER: 

8. For each and every service identified in the answer to the previous Interrogatory, 

state: (a) the date of adoption of first use of Applicant's ROCK SOLID INVESTMENT Mark 

and whether such use continues today; (b) the geographical areas in which the identified service 

has been marketed or distributed; (c) the individuals, or other purchasers to whom the service 

was sold; and (d) the last date upon which said service was marketed or sold. 
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ANSWER: 

9. Identify the persons with knowledge of any and all current uses or planned uses of 

Applicant's ROCK SOLID INVESTMENT Mark. 

ANSWER: 

10. Indicate every instance in which Applicant is aware that a person has confused or 

associated goods or services offered in connection with Applicant's ROCK SOLID 

INVESTMENT mark with the goods or services offered by Opposer, or any communications 

which may tend to show the possibility of such confusion or association between Applicant and 

Opposer. For each instance, describe the nature of each in detail and identify the time and place 

of the instance, the persons involved, and the persons most knowledgeable regarding each 

instance. 

ANSWER: 

11. If Applicant has not yet used Applicant's ROCK SOLID INVESTMENT Mark in 

commerce in the United States, state the date upon which Applicant anticipates or intends for 

such use in commerce to begin. 

ANSWER: 

12. Describe the circumstances related to Applicant's plans or actions to use 

Applicant's ROCK SOLID INVESTMENT Mark in the United States currently or in the future. 

ANSWER: 

13. State whether Applicant has developed or adopted any logos intended to be used 

in conjunction with Applicant's ROCK SOLID INVESTMENT Mark, and if so, identify and 

describe the logos. 

ANSWER: 
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14. Identify the trade channels through which Applicant has sold, is currently selling, 

or intends to sell the services under Applicant's ROCK SOLID INVESTMENT Mark or any 

variation thereof. 

ANSWER: 

15. Describe any activities undertaken by Applicant m preparation for use of 

Applicant's ROCK SOLID INVESTMENT Mark in commerce. 

ANSWER: 

16. List and describe all variations of Applicant's ROCK SOLID INVESTMENT 

Mark that Applicant is using or intends to use in the future. 

ANSWER: 

17. State the amount of money (in U.S. Dollars) Applicant has spent developing, 

promoting, or advertising Applicant's services bearing or intended to bear the ROCK SOLID 

INVESTMENT Mark. 

ANSWER: 

18. State whether Applicant had any communication or contact, either orally or in 

writing, with an examining attorney or other representative from the United States Patent and 

Trademark Office ("USPTO") who reviewed/examined U.S. Application Serial No. 861184,144. 

If so, identify the date of the communication( s) or contact( s ), the nature of the communication( s) 

or contact(s), the subject matter of the communication(s) or contact(s), whether the Applicant 

and the examining attorney carne to an agreement regarding the subject matter of the 

cornrnunication(s) or contact(s), and, if so, state the agreement between the examining attorney 

and the Applicant. 
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ANSWER: 

19. State whether Applicant has ever granted or discussed possibly granting to any 

person or entity authorization or license to use Applicant's ROCK SOLID INVESTMENT Mark 

or any variation thereof. If so, identity to whom the authorization or license was made, the date 

it was granted, and the circumstances surrounding such authorization or license, including 

duration of permitted use, and the business, goods, or services for which authorization or license 

was granted. 

ANSWER: 

20. Describe Applicant's principal, target customers for each of the services described 

in the application for Applicant's ROCK SOLID INVESTMENT Mark. 

ANSWER: 

21. List the principal media by or in which Applicant promotes, or intends to 

promote, the services described in the application for Applicant's ROCK SOLID INVESTMENT 

Mark. 

ANSWER: 

22. Describe the methods by which Applicant distributes its promotions, promotional 

materials, and advertising materials for the services described in the application for Applicant's 

ROCK SOLID INVESTMENT Mark. 

ANSWER: 

23. State whether any third party, excluding Opposer, has ever objected to 

Applicant's use or registration of Applicant's ROCK SOLID INVESTMENT Mark, and if so, 

identify the third party, its mark(s), any related proceeding, and the outcome or resolution 
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thereof. 

ANSWER: 

24. Identify any documents or any studies, surveys, or other research conducted by or 

on behalf of Applicant regarding Applicant's affirmative defenses as listed in Applicant's 

Answer to Notice of Opposition dated January 12,2015. 

ANSWER: 

25. Identify each person who participated in the preparation of Applicant's responses 

to the foregoing Interrogatories or furnished any information in response thereto. For each, 

specify the Interrogatory response for which each such person provided information. 

ANSWER: 

26. Identify all documents relating to the subject matter of the foregoing 

Interrogatories or any documents or information that was used or referred to in the preparation of 

Applicant's responses thereto. 

ANSWER: 

10 



Date: February 19,2015 
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Respectfully submitted, 

LATHROP & GAGE LLP 

By: t;21f3,__1 
Amy Brozenic 
David R. Barnard 
·1 0851 Mastin Blvd. 
Building 82, Suite 1 000 
Overland Park, KS 6621 0-1669 
Email: ipdocketing@lathropgage.com 

abrozenic@lathropgage.com 
dbamard@lathropgage.com 

Tel: (913) 451-5100 

ATTORNEYS FOR OPPOSER 



CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and accurate copy of Opposer's First Set of 

Interrogatories to Applicant was served upon the Applicant's Attorney of Record by electronic 

mail pursuant to the agreement reached by counsel of record for both parties during the 

Discovery Conference conducted on February 6, 2015. A courtesy copy of the foregoing was 

also sent via First Class U.S. Mail to the address of Applicant's Attorney of Record on this 19th 

day ofFebruary, 2015. 

Mark Terry 
OFFICE OF MARK TERRY, ESQ. 
Email: mark@terryfirm.com 
801 Brickell Ave., Ste. 900 
Miami, FL 33131-2979 

23462560v2 

By: 

David R. Barnard 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In Re:  Application Serial No. 86/184,144 

For the Mark:  ROCK SOLID INVESTMENT 

Filed:  February 4, 2014 

Published in the Official Gazette:  August 5, 2014 

________________________________________________ 

        ) 

The Prudential Insurance Company of America  ) 

        ) 

  Opposer,     ) 

 ) Opp. No. 91-219,616 

 v.  ) 

  ) 

Daryl Bank  ) 

  ) 

 Applicant. ) 

   ) 

 

United States Patent and Trademark Office 

Trademark Trial and Appeal Board 

P.O. Box 1451 

Alexandria, VA 22313-1451 

 

OPPOSER’S NOTICE OF DEPOSITION TO APPLICANT 

 PLEASE TAKE NOTICE that, pursuant to TBMP § 404.05 and Rule 30 of the Federal 

Rules of Civil Procedure, Opposer The Prudential Insurance Company of America (“Opposer”) 

will take the oral deposition of Applicant Daryl Bank (“Applicant”). 

The deposition(s) will be by oral examination before a Notary Public or other officer 

authorized by law to administer oaths.  The deposition testimony will be under oath, will be 

recorded by stenographic means, and will be videotaped.  Examination may continue day to day 

until completed.  The deposition(s) will begin at 9:30 a.m. on April 28, 2015, and will take place 

at Atlantic Reporting, First American Centre, 201 SW Port St. Lucie Blvd., Suite 108, Port St. 

Lucie, Florida 34984.  You are invited to attend and cross-examine.   
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Date: March 10, 2015   Respectfully submitted,  

    LATHROP & GAGE LLP 

By:  

 David R. Barnard 

 Amy Brozenic 

10851 Mastin Blvd. 

Building 82, Suite 1000 

Overland Park, KS 66210-1669 

Email:  ipdocketing@lathropgage.com 

         abrozenic@lathropgage.com 

          dbarnard@lathropgage.com   

 Tel:  (913) 451-5100 

 

 ATTORNEYS FOR OPPOSER 
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CERTIFICATE OF SERVICE 
 

 The undersigned hereby certifies that a true and accurate copy of Opposer’s Notice of 

Deposition to Applicant was served upon the Applicant’s Attorney of Record by electronic mail 

on March 10, 2015 pursuant to the agreement reached by counsel of record for both parties 

during the Discovery Conference conducted on February 6, 2015.  A courtesy copy of the 

foregoing was also sent via First Class U.S. Mail to the address of Applicant’s Attorney of 

Record on the same day. 

 

 Mark Terry 

 OFFICE OF MARK TERRY, ESQ. 

 Email:  mark@terryfirm.com 

 801 Brickell Ave., Ste. 900 

 Miami, FL 33131-2979 

 

       By:   

        David R. Barnard 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In Re:  Application Serial No. 86/184,144 

For the Mark:  ROCK SOLID INVESTMENT 

Filed:  February 4, 2014 

Published in the Official Gazette:  August 5, 2014 

________________________________________________ 

        ) 

The Prudential Insurance Company of America  ) 

        ) 

  Opposer,     ) 

 ) Opp. No. 91-219,616 

 v.  ) 

  ) 

Daryl Bank  ) 

  ) 

 Applicant. ) 

   ) 

 

United States Patent and Trademark Office 

Trademark Trial and Appeal Board 

P.O. Box 1451 

Alexandria, VA 22313-1451 

 

OPPOSER’S INITIAL DISCLOSURES 

 Opposer The Prudential Insurance Company of America (“Opposer”), by and through its 

counsel of record and pursuant to Trademark Rule 2.120 and Rule 26 of the Federal Rules of 

Civil Procedure, submits and serves its initial disclosures upon the Applicant Daryl Bank 

(“Applicant”).   

Opposer’s investigation is ongoing and these Initial Disclosures are based upon the 

information readily available at this time in light of Opposer’s initial investigation of the facts.  

Pursuant to Trademark Rule 2.120(a) and Fed. R. Civ. P. 26(e), Opposer reserves the right to 

modify or supplement the information provided in these Initial Disclosures based upon its 

continuing investigation and discovery in these proceedings.   

Opposer’s Initial Disclosures are made without waiving:  (1) the right to object on the 

grounds of competency, privilege, relevancy, materiality, hearsay, or any other proper ground, to 
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the use of any such information, for any purpose, in whole or in part, in any subsequent 

proceeding in this action or any other action; and (2) the right to object on any ground, at any 

time, to any other discovery request or proceeding involving or relating to the subject matter of 

these disclosures.   

 The term “Opposer’s ROCK FAMILY OF MARKS” means the marks identified and 

described in paragraphs 5-23 of the Notice of Opposition and Exhibit 1 attached thereto, namely, 

the Rock Logo (design only) (Registration Number 792,738 Registered June 13, 1965); OWN A 

PIECE OF THE ROCK (words and design) (Registration Number 961,764, Registered June 19, 

1973); the Second Rock Logo (design only) (Registration Number 961,765, Registered June 19, 

1973);  the Third Rock Logo (design only) (Registration 1,121,163, Registered June 26, 1979);  

PIECE OF THE ROCK (Registration Number 1,108,211, Registered December 5, 1978); THE 

ROCK (Registration Number 1,443,528, Registered June 16, 1987); ROCK SOLID (Registration 

Number 1,443,527, Registered August 11, 1987); ROCK SOLID. MARKET WISE. 

(Registration Number 1,452,524, Registered August 11, 1987); the Fourth Rock Logo (design 

only) (Registration Number 1,616,000, Registered October 2, 1990); The Fifth Rock Logo 

(design only) (Registration Number 1,576,352, Registered January 9, 1990); ROCK SOLID IN 

REAL ESTATE (Registration Number 2,497,700, Registered October 16, 2001); ROCK SOLID 

RETIREMENT (Registration Number 3,428,504, Registered May 13, 2008); ROCK SOLID 

RELOCATION (Registration Number 3,568,475, Registered January 27, 2009); the Sixth Rock 

Logo (design only) (Registration Number 3,844,267, Registered September 7, 2010); ROCK-

SOLID ECO-SMART (Registration Number 3,904,843, Registered January 11, 2011); PRU 

ROCK-SOLID ECO-SMART (words and design) (Registration Number 3,908,488, Registered 

January 18, 2011); GET A PIECE OF THE ROCK (Registration Number 4,392,395, Registered 

August 27, 2013). 

 The terms “Applicant’s ROCK SOLID INVESTMENT Mark” or “the ROCK SOLID 

INVESTMENT Mark” mean the ROCK SOLID INVESTMENT mark identified in Trademark 

Application Serial No. 86/184,144 filed or caused to be filed by Applicant Daryl Bank.   
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A. Witnesses Opposer May Use To Support Its Claims. 

The following individuals and entities are believed to have knowledge of the events 

underlying this opposition and may be called by Opposer to provide testimony.  Opposer 

expressly reserves the right to identify additional potential witnesses as discovery progresses.   

1. Colin McConnell has knowledge of, or may testify about, the history, prestige, 

fame, use, and value of Opposer’s ROCK FAMILY OF MARKS; the marketing, advertising, 

promotional, and sales efforts associated with the financial services, insurance, and business 

offerings bearing the ROCK FAMILY OF MARKS; the degree of public recognition of the 

financial services, insurance, and business offerings bearing the ROCK FAMILY OF MARKS; 

the channels of trade used by Opposer for the financial services, insurance, and business 

offerings bearing the ROCK FAMILY OF MARKS; and the likelihood of confusion and dilution 

between Opposer’s ROCK FAMILY OF MARKS and Applicant’s ROCK SOLID 

INVESTMENT mark.  Mr. McConnell may be contacted through counsel for the Opposer. 

2. Other representatives of Opposer, its agents, consultants, employees, and former 

employees, whom may have knowledge of the facts relevant to the claims in the Notice of 

Opposition and will be specifically identified as discovery progress, if necessary.  

3. Expert witnesses designated by Opposer, as necessary or appropriate. 

4. Applicant Daryl Bank. 

5. Employees and/or corporate representatives of Dominion Investment Group. 

6. Employees and/or corporate representatives of any other related or affiliated 

companies owned, operated, or managed by Applicant Daryl Bank.  

7. All persons or entities identified in the Initial Disclosures of Applicant, disclosed 

through discovery, or discovered during Opposer’s continuing investigation of the relevant facts, 

evidence, and witnesses. 

8. Rebuttal witnesses identified during the course of discovery in this action. 
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B. Documents, Electronically Stored Information, and Tangible Things 

Opposer May Use To Support Its Claims. 

Opposer identifies the following documents, electronically stored information, and 

tangibles things that it may use to support its claims in this action as required by Trademark Rule 

2.120(a) and Fed. R. Civ. P. 26(a).   

1. Documents, electronically stored information, and/or tangible things 

demonstrating the history, prestige, fame, use, and value of Opposer’s ROCK FAMILY OF 

MARKS. 

2. Documents, electronically stored information, and/or tangible things 

demonstrating the nature of the financial, insurance, and business services offered by Opposer in 

general and under the ROCK FAMILY OF MARKS. 

3. Documents, electronically stored information, and/or tangible things 

demonstrating the channels of trade used by Opposer when selling or offering to sell the 

financial, insurance, and business services under the ROCK FAMILY OF MARKS. 

4. Documents, electronically stored information, and/or tangible things 

demonstrating the nature of the consumers or purchasers of Opposer’s financial, insurance, and 

business services.   

5. The file history of the application to register Applicant’s ROCK SOLID 

INVESTMENT mark. 

6. The file histories of registrations covering Opposer’s ROCK FAMILY OF 

MARKS, including those registrations cited in the Notice of Opposition. 

7. Documents, electronically stored information, and/or tangible things 

demonstrating the likelihood of confusion and dilution between Opposer’s ROCK FAMILY OF 

MARKS and Applicant’s ROCK SOLID INVESTMENT mark and the irreparable harm and 

damages Opposer would suffer therefrom. 

8. Any documents, electronically stored information, and/or tangible things 

identified through Opposer’s continuing investigation of relevant facts, evidence, and witnesses.   
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9. Documents produced or identified by Applicant.   

10. Rebuttal documents, electronically stored information, and/or tangible things. 

The above identified documents, electronically stored information, and/or tangible things, to the 

extent they exist and can be presently identified, are in Opposer’s possession, custody, and 

control at the following address:  213 Washington Street—Mezzanine, Newark, New Jersey 

07102.  Other records are in the possession of the United States Patent and Trademark Office 

and/or the Applicant.  Opposer reserves the right to add additional documents, electronically 

stored information, and/or tangible things as they are identified during discovery.  Opposer 

further reserves the right to add additional documents as they are identified in Opposer’s 

testimony period and in its Notice of Reliance.   

 C. Computation of Damages. 

 Opposer is not currently seeking any damages as part of this proceeding. 

 D. Insurance. 

 Opposer is not aware of any insurance agreement owned by it that would be relevant to 

any aspect of this proceeding.   

 

Date: March 13, 2015   Respectfully submitted,  

    LATHROP & GAGE LLP 

By:  

 Amy Brozenic 

 David R. Barnard 

10851 Mastin Blvd. 

Building 82, Suite 1000 

Overland Park, KS 66210-1669 

Email:  ipdocketing@lathropgage.com 

         abrozenic@lathropgage.com 

          dbarnard@lathropgage.com   

 Tel:  (913) 451-5100 

 

 ATTORNEYS FOR OPPOSER 
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CERTIFICATE OF SERVICE 

 

 The undersigned hereby certifies that a true and accurate copy of Opposer’s Initial 

Disclosures to Applicant was served upon the Applicant’s Attorney of Record by electronic mail 

on March 13, 2015 pursuant to the agreement reached by counsel of record for both parties 

during the Discovery Conference conducted on February 6, 2015, and a courtesy copy of the 

foregoing was also sent via First Class U.S. Mail to the address of Applicant’s Attorney of 

Record on the same day. 

 

 Mark Terry 

 OFFICE OF MARK TERRY, ESQ. 

 Email:  mark@terryfirm.com 

 801 Brickell Ave., Ste. 900 

 Miami, FL 33131-2979 

 

       By:   

         

        David R. Barnard 

 



  

EXHIBIT D  



�

Mueller, Terry L.

From: Meriwether, Luke M.
Sent: Wednesday, March 18, 2015 1:43 PM
To: mark@terryfirm.com
Cc: Barnard, David; Mueller, Terry L.
Subject: RE: Prudential/Bank - Prudential's Rule 26 disclosures 

Mark –  

 

Just wanted to follow up on this.  When do you anticipate serving Mr. Bank’s Rule 26 disclosures?  Per the TTAB’s 

Scheduling Order, they were due on March 13th.   

 

Please let us know as we would like to plan our discovery efforts accordingly.  Thanks  

 

 

LUKE M. MERIWETHER 

LATHROP & GAGE LLP | 2345 GRAND BLVD, SUITE 2200 | KANSAS CITY, MO 64108 

TEL: 816.460.5312 | FAX: 816.292.2001 

LMERIWETHER@LATHROPGAGE.COM 
 

 
California  ·  Colorado  ·  Illinois  ·  Kansas  ·  Massachusetts  ·  Missouri  ·  New York 
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Mark –  

 

Attached are Prudential’s Initial Rule 26 disclosures.  Please let us know when we can expect the same from Mr. 

Bank.  Thanks  

 

LUKE M. MERIWETHER 

LATHROP & GAGE LLP | 2345 GRAND BLVD, SUITE 2200 | KANSAS CITY, MO 64108 

TEL: 816.460.5312 | FAX: 816.292.2001 

LMERIWETHER@LATHROPGAGE.COM 
 

 
California  ·  Colorado  ·  Illinois  ·  Kansas  ·  Massachusetts  ·  Missouri  ·  New York 

 



  

EXHIBIT E  



�

Mueller, Terry L.

From: Meriwether, Luke M.
Sent: Tuesday, March 24, 2015 5:40 PM
To: mark@terryfirm.com
Cc: Barnard, David; Mueller, Terry L.
Subject: Prudential/Bank - Rule 26 Disclosures and Discovery responses

Mark –  

 

I am writing to inquire about your client’s Rule 26 disclosures (for the 3rd time) and responses to Prudential’s First 

Request for the Production of Documents and Interrogatories that were served on February 19, 2015.  As you know, 

your Rule 26 disclosures were due March 13th and are now eleven days late.  Further, written responses to Prudential’s 

discovery requests, as well as production of relevant documentation from your client, were due yesterday, March 23rd.   

 

To date, we have not received anything you, nor been given any explanation for the delays.  Please let us know when 

you intend to serve your Rule 26 disclosures, respond to the outstanding Requests for Production and Interrogatories, 

and produce the requested documentation.   

 

Prudential reserves its right to pursue any and all relief available for your continued failure to abide by your discovery 

obligations and the Board’s Scheduling Order.   

 

LUKE M. MERIWETHER 

LATHROP & GAGE LLP | 2345 GRAND BLVD, SUITE 2200 | KANSAS CITY, MO 64108 

TEL: 816.460.5312 | FAX: 816.292.2001 

LMERIWETHER@LATHROPGAGE.COM 
 

 
California  ·  Colorado  ·  Illinois  ·  Kansas  ·  Massachusetts  ·  Missouri  ·  New York 

 



  

EXHIBIT F  



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 

In re: App. Ser. No. 86184144 
Mark: ROCK SOLID INVESTMENT 
Filed: Feb. 4, 2014 
 
 
The Prudential Insurance Company of America )     
       ) 
Opposer,       ) Opposition No. 91-219,616 
       ) Application Serial No. 86/184,144 
       ) 
v.       )  
       ) 
Daryl Bank      ) 
       ) 
Applicant.       ) 

 
 

APPLICANT'S FIRST RESPONSE TO OPPOSER’S 
REQUESTS TO PRODUCE DOCUMENTS AND 

INTERROGATORIES 
 

Applicant by and through its undersigned counsel, hereby summits its objections and responses to 

Opposer’s First Set of Requests For Production and First Interrogatories. I hereby certify that on March 

24, 2015, I served these objections on all counsel of record via email and via regular mail. 

        

/s/ Mark Terry/  
Mark Terry, B.C.S., FBN 506151  
Office of Mark Terry, Esq.  
801 Brickell Ave., Suite #900  
Miami, FL 33131  
786-443-7720 voice  
786-513-0381 fax  
mark@terryfirm.com  

 
 
 
 
 



RESPONSES TO REQUESTS FOR DOCUMENTS 

 

 

RESPONSE TO REQUEST NO. 1: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Without waiving said objections, in a good faith effort to 
respond to Opposer’s discovery, Applicant directs the Opposer to the prosecution history of Application 
Serial No. 86/184,144, which defines the current Applicant of said application, and which documents are 
freely available to the public via the web site of the U.S. Patent Office. Applicant also directs the Opposer 
to the incorporation documents for Dominion Diamonds, LLC, which documents are freely available to 
the public via the web site of the Florida Dept. of State. 

 

RESPONSE TO REQUEST NO. 2: Applicant directs the Opposer to the prosecution history of 
Application Serial No. 86/184,144, which defines the current Applicant of said application, and which 
documents are freely available to the public via the web site of the U.S. Patent Office. Applicant also 
directs the Opposer to the incorporation documents for Dominion Diamonds, LLC, which documents are 
freely available to the public via the web site of the Florida Dept. of State. 

 

RESPONSE TO REQUEST NO. 3: Applicant directs the Opposer to the incorporation documents 
for Dominion Diamonds, LLC, which documents are freely available to the public via the web site of the 



Florida Dept. of State. 

 

RESPONSE TO REQUEST NO. 4: No responsive documents. 

 

 

RESPONSE TO REQUEST NO. 5: Object to the extent the request seeks information that is 
protected under attorney client privilege and/or attorney work product. Privilege log: attorney file. 

 

RESPONSE TO REQUEST NO. 6: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Object to the extent the request seeks information that is 
protected under attorney client privilege and/or attorney work product. Privilege log: attorney file. 
Without waiving said objections, in a good faith effort to respond to Opposer’s discovery, Applicant 
directs the Opposer to the prosecution history of Application Serial No. 86/184,144, which documents are 
freely available to the public via the web site of the U.S. Patent Office. 

 

RESPONSE TO REQUEST NO. 7: Object to the extent the request seeks information that is 
protected under attorney client privilege and/or attorney work product. Privilege log: attorney file. 

 

RESPONSE TO REQUEST NO. 8: Object to the extent the request seeks information that is 
protected under attorney client privilege and/or attorney work product. Privilege log: attorney file. 



Without waiving said objections, in a good faith effort to respond to Opposer’s discovery, Applicant 
directs the Opposer to the prosecution history of Application Serial No. 86/184,144, which documents are 
freely available to the public via the web site of the U.S. Patent Office. 

 

RESPONSE TO REQUEST NO. 9: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and 
proprietary information. Without waiving said objections, in a good faith effort to respond to Opposer’s 
discovery, Applicant provides Exhibit A, which includes samples of use of the ROCK SOLID 
INVESTMENT mark. 

 

RESPONSE TO REQUEST NO. 10: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and 
proprietary information. 

 

RESPONSE TO REQUEST NO. 11: Object to the extent the request seeks information that is 



protected under attorney client privilege and/or attorney work product. Privilege log: attorney file. 

 

RESPONSE TO REQUEST NO. 12: No responsive documents. 

 

 

RESPONSE TO REQUEST NO. 13: No responsive documents. 

 

RESPONSE TO REQUEST NO. 14: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and 
proprietary information. 

 

RESPONSE TO REQUEST NO. 15: No responsive documents. 

 

RESPONSE TO REQUEST NO. 16: No responsive documents. Applicant will supplement this 
response as additional data becomes available. 

 

RESPONSE TO REQUEST NO. 17: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and 



proprietary information. 

 

RESPONSE TO REQUEST NO. 18: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Without waiving said objections, in a good faith effort to 
respond to Opposer’s discovery, Applicant provides Exhibit A, which includes samples of use of the 
ROCK SOLID INVESTMENT mark. 

 

RESPONSE TO REQUEST NO. 19: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and 
proprietary information. 

 

RESPONSE TO REQUEST NO. 20: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and 
proprietary information. 

 

RESPONSE TO REQUEST NO. 21: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and 



proprietary information. 

 

 

RESPONSE TO REQUEST NO. 22: Applicant directs the Opposer to the prosecution history of 
Application Serial No. 86/184,144, which documents are freely available to the public via the web site of 
the U.S. Patent Office. 

 

RESPONSE TO REQUEST NO. 23: No responsive documents. 

 

RESPONSE TO REQUEST NO. 24: No responsive documents. 

 

RESPONSE TO REQUEST NO. 25: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and 
proprietary information. 

 

RESPONSE TO REQUEST NO. 26: No responsive documents. Applicant will supplement this 



response as additional data becomes available. 

 

RESPONSE TO REQUEST NO. 27: No responsive documents. Applicant will supplement this 
response as additional data becomes available. 

 

RESPONSE TO REQUEST NO. 28: No responsive documents. Applicant will supplement this 
response as additional data becomes available. 

 

RESPONSE TO REQUEST NO. 29: No responsive documents. Applicant will supplement this 
response as additional data becomes available. 

 

RESPONSE TO REQUEST NO. 30: No responsive documents. Applicant will supplement this 



response as additional data becomes available. 

 

RESPONSE TO REQUEST NO. 31: No responsive documents. Applicant will supplement this 
response as additional data becomes available. 

 

RESPONSE TO REQUEST NO. 32: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and 
proprietary information. Without waiving said objections, in a good faith effort to respond to Opposer’s 
discovery, Applicant provides Exhibit A, which includes samples of use of the ROCK SOLID 
INVESTMENT mark. 

 

RESPONSE TO REQUEST NO. 33: No responsive documents. 

 

RESPONSE TO REQUEST NO. 34: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and 
proprietary information. 

 

RESPONSE TO REQUEST NO. 35: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and 



proprietary information. 

 

RESPONSE TO REQUEST NO. 36: Object to the extent the request seeks information that is 
protected under attorney client privilege and/or attorney work product. Privilege log: attorney file. 
Without waiving said objections, in a good faith effort to respond to Opposer’s discovery, Applicant 
directs the Opposer to the prosecution history of Application Serial No. 86/184,144, and the online docket 
for this opposition, which documents are freely available to the public via the web site of the U.S. Patent 
Office. 

 

RESPONSE TO REQUEST NO. 37: See objections and responsive documents provided above. 

  



RESPONSES TO INTERROGATORIES 

 

RESPONSE TO INTERROGATORY NO. 1: Daryl Bank and Dominion Diamonds, LLC, a 
Florida LLC. 

 

RESPONSE TO INTERROGATORY NO. 2: Dominion Diamonds, LLC, a Florida LLC. Daryl 
Bank is a managing member of said LLC. Mr. Bank’s duties including managing most aspects of said 
LLC’s business. 

 

RESPONSE TO INTERROGATORY NO. 3: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and 
proprietary information. Without waiving said objections, in a good faith effort to respond to Opposer’s 
discovery, Applicant provides the following response: Daryl Bank and Dominion Diamonds, LLC operate 
or conduct business in over 40 states in the U.S. 

 

RESPONSE TO INTERROGATORY NO. 4: No. 

 

RESPONSE TO INTERROGATORY NO. 5: Daryl Bank conceived of the mark because it is a 
play on words between the product his company offers (i.e., diamonds) and the nature of the investment 



in said diamonds. 

RESPONSE TO INTERROGATORY NO. 6: Daryl Bank has vague familiarity with the ROCK 
family of marks but has no specific knowledge of when or how he learned of them. 

 

RESPONSE TO INTERROGATORY NO. 7: Diamonds; Cut diamonds; Operating on-line 
marketplaces featuring precious stones; Compilation, analysis and provision of information relating to the 
trading of precious stones; Commercial and industrial management assistance, in particular by means of 
multimedia platforms in the field of online trading; Providing business administration assistance for others 
in the field trading in precious stones; Dissemination of business and commercial information in the field 
trading of precious stones via Internet and online forum facilities; providing an electronic marketplace for 
the trading of precious stones; Providing on line electronic computer databases which provide subscribers 
with trade information in the field of precious stones; Commodities exchange services; Financial asset 
management and investment services, namely trading, hedging, providing valuation, and financial 
research and consulting services in the field of precious stones; financial services, namely, commodity 
trading; financial asset management and brokerage services all relating to commodities; financial 
information services provided online from a computer database or a global computer network, namely, 
providing information on trading in the field of precious stones; Commodity trading; providing 
information and data in the field of financial risk management and trading; commodity trading for others, 
namely, trading in precious stones; Providing financial administration in the field trading in precious 
stones; financial services, namely, on-line real time trading of precious stones; financial analysis and 
research services; Industrial research and analysis in the field of trading of precious stones; providing 
information about computer software for use in the field of precious stones exchange trading; electronic 
storage and retrieval of information relating to the trading of precious stones; authentication in the field 
of precious stones traded via commodities exchanges 

 

RESPONSE TO INTERROGATORY NO. 8: Object to the extent the request is overbroad, unduly 
burdensome and seeking irrelevant information. Object to the extent the request seeks confidential and 
proprietary information. Without waiving said objections, in a good faith effort to respond to Opposer’s 
discovery, Applicant provides the following response: first use of services in classes 14, 35, 36 and 42 
first occurred in February of 2014 and, Daryl Bank and Dominion Diamonds, LLC operate or conduct 



business in over 40 states in the U.S. 

 

RESPONSE TO INTERROGATORY NO. 9: Daryl Bank  

 

RESPONSE TO INTERROGATORY NO. 10: None  

 

RESPONSE TO INTERROGATORY NO. 11: No response required  

 

RESPONSE TO INTERROGATORY NO. 12: Object to the extent the request is overbroad, 
unduly burdensome and seeking irrelevant information. Without waiving said objections, in a good faith 
effort to respond to Opposer’s discovery, Applicant provides the following response: Applicant currently 
uses its mark in association with services in classes 14, 35, 36 and 42. 



RESPONSE TO INTERROGATORY NO. 13: No 

  

RESPONSE TO INTERROGATORY NO. 14: Direct sales 

 

RESPONSE TO INTERROGATORY NO. 15: Object to the extent the request is overbroad, 
unduly burdensome and seeking irrelevant information. Object to the extent the request seeks confidential 
and proprietary information. 

 

RESPONSE TO INTERROGATORY NO. 16: The phrase “A Rock Solid Investment” in upper 
and lower case characters, in parentheses and in common black font and the phrase ROCK SOLID 
INVESTMENT in upper case letters, in common grey font. 

 

RESPONSE TO INTERROGATORY NO. 17: Object to the extent the request is overbroad, 
unduly burdensome and seeking irrelevant information. Object to the extent the request seeks confidential 
and proprietary information. 

 

RESPONSE TO INTERROGATORY NO. 18: On May 9, 2014, the trademark examining 
attorney and attorney Mark Terry discussed amendments to the identification of goods and/or services as 
well as the addition of a disclaimer. Applicant directs the Opposer to the prosecution history of 



Application Serial No. 86/184,144, and the online docket for this opposition, which documents are freely 
available to the public via the web site of the U.S. Patent Office. 

 

RESPONSE TO INTERROGATORY NO. 19: No 

 

RESPONSE TO INTERROGATORY NO. 20: Investors. 

 

RESPONSE TO INTERROGATORY NO. 21: Direct sales and via the Web. 

 

RESPONSE TO INTERROGATORY NO. 22: Direct sales meetings, via the Web and email. 

 

RESPONSE TO INTERROGATORY NO. 23: No 

 

RESPONSE TO INTERROGATORY NO. 24: Object to the extent the request seeks information 
that is protected under attorney client privilege and/or attorney work product. Privilege log: attorney file. 



 

RESPONSE TO INTERROGATORY NO. 25: Daryl Bank on all Interrogatories with the 
assistance of counsel. 

 

RESPONSE TO INTERROGATORY NO. 26: See objections above, as well as document 
produced as per the above. 
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Mark MPT Terry

From: Daryl Bank <dbank@dominv.com>

Sent: Tuesday, March 17, 2015 11:19 AM

To: Mark MPT Terry

Subject: EXAMPLE

 

 

 

Catrina Davis Bank 
Managing Partner 
Dominion Diamonds, LLC 

855-351-8910
The linked 
image cannot 
be d isplayed.  
The file may  
have been 
mov ed, 
renamed, or  
deleted. 

Verify that  
the link 
points to the  
correct file  
and location. 

  
“A Rock Solid Investment” 



Dominion
INVESTMENT GRADE

DIAMONDS
TM

A ROCK SOLID

INVESTMENT



D
iamonds have shown steady consistent growth throughout history. Symbolizing

wealth, quality, and love for centuries, diamonds are becoming widely viewed as

an excellent source of investment diversification.

There is a very simple economic justification for considering diamonds as part of your

investment portfolio - demand continues to expand while supplies remain limited.

As purchasing power grows in the burgeoning economies of China and India, their citizens

have gained a healthy appetite for diamond jewelry — resulting in steady upward pressure

on diamond values.  The economic outlook is for this global demand to continue its positive

trajectory well into the future.

On the flip side of the equation, mining companies are depleting global diamond reserves

and have not made sufficient discoveries to stay apace of potential demand.  We believe

this only further enhances the potential for long-term future appreciation of diamonds.

Dominion Investment Grade Diamonds can help you build a very high quality diamond

portfolio through our patented process as described within this kit. Once you’ve taken time

to read through the information kit, call our toll free number to start a conversation with one

of our diamond consultants.

“Thanks to an escalating taste for diamonds among the middle class in China and

India, diamond prices soared in 2011, increasing by 49% in the first half of the year

before ending 19% up overall by the year’s end.”

Deborah L. Jacobs, Forbes, February 2012

“A balanced market over the next four years, with a growing gap between supply and

demand longer-term. The rough-diamond market is expected to remain balanced from

2013 through 2017. From 2018 onward, as existing mines get depleted and no major

new deposits come online, supply is expected to decline, falling behind expected

demand growth that will be driven by China, India and the US. Over the next 10-year

period, supply and demand are expected to grow at a compound annual rate of 2.0%

and 5.1%, respectively.”

Yury Spektorov, Olya Linde, Bart Cornelissen and Rostislav Khomenko

The Global Diamond Report 2013: Journey through the Value Chain – Bain Capital,

August 27, 2013 



ABOUT DOMINION

D
ominion Investment Grade Diamonds™ was formed to provide our clients with tangible and por-

table hard asset protection for their investment portfolios. Diamond investing is not just for high

net worth clients, in fact many of our clients are hard-working, everyday people, who want to protect their

paper investments with tangible assets. Now Dominion offers them a viable solution.

Trust is essential to this process. We intend to earn your trust by becoming your advocate and assisting you

in learning everything you need to know about wisely investing in diamonds. We live, breathe and love this

process and we think you will get great satisfaction from it as well.

In an article titled “Diamonds Quietly Outperform,” Diamond Investing News stated “diamond demand is

outpacing supply, prices are on the rise again after the recession, and though a commodity, diamonds re-

main a wise hedge against inflation.”

Fox Business News reports “Negligible yield on fixed-income investments and volatility in the equity mar-

kets are driving the search for a relatively stable investment that can pack some punch in returns. The

wealthy have been turning to hard assets they can enjoy… investing in diamonds is a natural alternative.

With increasing global appetite for diamonds and a limited number of mining operations, supply and de-

mand are working in the investor’s favor and driving up prices.”

(855) 351-8910 www.TrustInDiamonds.com



WHY INVEST IN DIAMONDS?

O
ur clients see diamonds as a safe haven. Diamonds are not a short-term investment and we recom-

mend a 5 to 10 year investment period. We know of few alternatives that better protect the wealth you

have accumulated from economic policy bubbles and stock market bull and bear cycles.

It’s no secret that having a diversified portfolio makes a lot of sense. Having a wide array of assets may

help mitigate your risk. Put simply, it’s not prudent to have all your eggs in one basket. And that’s why add-

ing assets such as diamonds to your portfolio is a common sense diversification strategy.

Many people choose to own diamonds because they view it as a hedge against the weakening buying power

of the dollar. In the 1920’s, $20 — either in the form of a diamond or a printed bill — bought a fine men’s

suit. Since then, trillions of paper dollars have been printed by the U.S. Treasury, but they can’t print dia-

monds.  That same diamond, purchased so many decades ago, held its value and will still afford you a fine

men’s suit today.  That same $20 bill may afford you a mediocre set of ear buds for your cell phone.

Unlike paper investments, stocks, bonds and currency, diamonds are a physical, tangible asset. They have

a recognized intrinsic value. You can admire its value, you know its exact specifications and they don’t

change, and you can hold a great deal of wealth right in your hand. Many investors enjoy this aspect of

owning diamonds.

Over the past decade, diamond prices are up over 300%. While past performance cannot guarantee future

results, there are some financial experts who believe diamond prices may reach new record highs. Many

precious gem analysts believe that today’s uncertain economic climate could contribute to a further rise in

diamond prices. Demand for these assets has always existed, and unlike a publicly traded stock, a

diamond’s value has never dropped to zero.  We also appreciate the stability of diamonds.  While most tan-

gible asset investors understand the long-term nature of their investments, many investors speculate in

gold and silver, which leads to boom and bust swings.  Investing in diamonds requires a bit more sophistica-

tion and homework than investing in gold, but we think that is exactly what lends to a more stable market

structure.  Read on to learn how our process is designed to give you the greatest opportunity for a sound

long-term investment.

Diversification

Inflation Hedge

Tangible and Portable

Steady Growth, More Stable Than Precious Metals



WHAT ARE INVESTMENT GRADE DIAMONDS?

A
t Dominion, we have literally trademarked the term “investment grade diamonds” for the very specific

  intention of creating an investment class of tangible assets whose quality and unique identity can be

readily verified, which results in higher value, price transparency and better liquidity. We search the world

for diamonds within a narrow cut and clarity range. We believe our focus and patented process significantly

reduces the “noise” and price confusion when making such an important investment.

Our parameters for an Investment Grade Diamond:

• GIA Graded, laser inscribed and sealed in tamper-proof packaging

• Round, White

• Color Grades – Colorless D through F with no treatments

• Clarity – Flawless through Very Slightly Inlcuded (FL – VS
2
)

• Cut – Excellent to Very Good

• Polish – Excellent to Very Good

• Symmetry – Excellent to Very Good

• Fluorescence – None or Faint

• Conflict Free



PROCESS

T
he key to success in any investment strategy is to purchase your investments at a price that provides

the potential for appreciation.  You must be able to achieve price transparency, assurance as to the

quality of your asset, low transaction costs and liquidity when it is time to sell the investment.

Our method of sourcing, valuing, securing and packaging our diamonds is unique to us and gives you assur-

ance that you are getting the absolute best service and value. We are so confident that our investment

process offers you a unique investment opportunity that we patented it.

Do Your Homework

Have fun reading our website and other internet

sources relating to investing in diamonds. We also

have a search feature which will enable you to peruse

diamonds in our inventory to get an understanding of

our investment grade diamond characteristics. By the

way, we encourage you to compare our offerings to

loose diamonds listed by our competitors.

Let’s Get to Know Each Other

Contact us to arrange a consultation by our GIA

trained diamond consultants.  We are your advo-

cates, and want to ensure that we understand your

specific objectives. We can then find the diamonds

that best fit your needs.

The Big Decision

You have a choice – either let us select a package of

diamonds for you based on your desired investment

amount, or build your own portfolio using our inven-

tory search feature.

Quality Assurance

Once you have made your selections, we send each

diamond to GIA for grading, laser engraving and

tamper-proof packag-

ing. In addition, each

stone will come with an

impressive GIA Grad-

ing Report, which de-

tails and confirms the

diamond’s characteris-

tics. This process may require up to two weeks, but

we believe it is vital for providing you with assur-

ance of the quality of the asset you’ve purchased.

Delivery

After your diamonds have been graded and sealed,

we place them in our beautiful hand crafted Italian

jewelry box and express ship fully insured to you in

discreet packaging. The entire process from start to

finish typically takes about three weeks.

What you can expect



How do I buy an investment diamond?

Contact us by our toll free number and ask to speak with one of our diamond consultants. Our consultants

are GIA trained and well qualified to help you through the investment process.

How do I select a diamond?

We will visit with you about your specific investment objectives and your desired investment amount. We

then will select either one or a bundle of several diamonds, based on your preference. All diamonds we se-

lect will fall within our criteria as Investment Grade Diamonds.

What forms of payment to you accept?

We accept personal or cashier’s checks, wire transfers, and credit card payments (we require a 3% fee for

credit card purchases). Once your funds clear, we will start the process of grading your diamond.

How long does it take to receive my diamonds?

You should expect a turnaround time of about three weeks from the time you pay for your diamonds until

you receive them. We would love to be able to have them to you more quickly, but the quality assurance of

the GIA grading and engraving is just too important to skip for the sake of urgency. You can hold them for

the next few decades and then lovingly pass them along to your heirs.

FREQUENTLY ASKED QUESTIONS



We are so confident that our diamonds are the lowest priced diamonds you will

find that we offer a 100% buy back guarantee. If, within thirty (30) days of your

purchase of one of our investment grade diamonds, you obtain an appraisal

from a GIA certified gemologist for less than what you paid, simply return the

diamond in the GIA tamper-proof seal (intact) for a full money-back refund.

DARYL G. BANK
FOUNDER AND CEO

CATRINA DAVIS
MANAGING MEMBER

OUR GUARANTEE

Dominion
INVESTMENT GRADE

DIAM
TM

NDS

GO UARANTEUR E
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Mueller, Terry L.

From: Gonzales, Donna P.
Sent: Friday, April 10, 2015 2:17 PM
To: Mark MPT Terry
Cc: Barnard, David; Meriwether, Luke M.; Mueller, Terry L.
Subject: RE: Prudential/Bank - Rule 26 Disclosures and Discovery responses (560658)
Attachments: Bank-response-to-Discovery-Req-3-24-15.pdf; Bank-Initial Disclosures.pdf; Exhibit A.PDF

Mark: 

 

I am working with Dave Barnard and Luke Meriwether in connection with the above-referenced matter.  We have 

reviewed Mr. Bank’s discovery responses and note the following issues:   

 

(1) Mr. Bank’s responses to the interrogatories were not signed by Mr. Bank per TTAB 405.04(c).  Accordingly, 

please provide us a copy of the verification, signed by your client.   

 

(2) Some of the discovery responses refer to a privilege log.  Please provide us a copy of such log, identifying for 

each document the Bates range, document type, the interrogatory or RFP to which it is responsive, and the basis 

being asserted. 

 

(3) Mr. Bank’s responses regarding whether he conducted a trademark clearance search is unclear.  In his response 

to Rog. 4, he stated that he did not conduct a search or any other investigation.  However, in his response to RFP 

5 regarding documents relating to opinion letters, searches, etc., he objects to the RFP and refers to the 

privilege log.  As you know, while opinions of counsel based on clearance reports are protected under attorney-

client and work product privileges, the clearance reports themselves are not covered by either.  See Fisions Ltd. 

V. Capability Brown Ltd., 209 USPQ 167 (TTAB 1980).  Accordingly, please clarify whether: 

 

a. Mr. Bank, or anyone on his behalf, conducted either an informal or formal trademark clearance search;  

b. Either of those searches resulted in any documentation, including but not limited to trademark reports 

generated by search companies, such as Corsearch, Thomson, LegalZoom; reports generated through 

searches on the USPTO’s website; searches generated on search engines, such as Google, Bing, etc.; 

c. If so, provide such documentation.  

 

In light of the upcoming deposition of Mr. Bank on April 28, 2015, we would appreciate receiving by April 17, 2015 the 

above-referenced documents and clarification.  Please advise if you are not able to provide these documents and 

information by that date. 

 

Best regards, 

-Donna  
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Please see attached our Rule 26 disclosures and our responses to the Requests for Production and Interrogatories. 
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From: Meriwether, Luke M. (LG) [mailto:LMeriwether@LATHROPGAGE.COM]  

Sent: Tuesday, March 24, 2015 6:40 PM 

To: Mark MPT Terry 

Cc: Barnard, David (LG); Mueller, Terry L. (LG) 

Subject: Prudential/Bank - Rule 26 Disclosures and Discovery responses 

 

Mark –  

 

I am writing to inquire about your client’s Rule 26 disclosures (for the 3rd time) and responses to Prudential’s First 

Request for the Production of Documents and Interrogatories that were served on February 19, 2015.  As you know, 

your Rule 26 disclosures were due March 13th and are now eleven days late.  Further, written responses to Prudential’s 

discovery requests, as well as production of relevant documentation from your client, were due yesterday, March 23rd.   

 

To date, we have not received anything you, nor been given any explanation for the delays.  Please let us know when 

you intend to serve your Rule 26 disclosures, respond to the outstanding Requests for Production and Interrogatories, 

and produce the requested documentation.   

 

Prudential reserves its right to pursue any and all relief available for your continued failure to abide by your discovery 

obligations and the Board’s Scheduling Order.   

 

LUKE M. MERIWETHER 

LATHROP & GAGE LLP | 2345 GRAND BLVD, SUITE 2200 | KANSAS CITY, MO 64108 

TEL: 816.460.5312 | FAX: 816.292.2001 

LMERIWETHER@LATHROPGAGE.COM 
 

 
California  ·  Colorado  ·  Illinois  ·  Kansas  ·  Massachusetts  ·  Missouri  ·  New York 

 

This e-mail (including any attachments) may contain material that (1) is confidential and for the sole use of the 

intended recipient, and (2) may be protected by the attorney-client privilege, attorney work product doctrine or 

other legal rules. Any review, reliance or distribution by others or forwarding without express permission is 

strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies. 



  

EXHIBIT H  







  

EXHIBIT I  



































































  

EXHIBIT J  















  

EXHIBIT K  
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Mueller, Terry L.

From: Barnard, David
Sent: Tuesday, July 07, 2015 3:17 PM
To: Mark Terry (mark@terryfirm.com)
Cc: Meriwether, Luke M.; Gonzales, Donna P.; Mueller, Terry L.
Subject: Prudential/Rock Solid Investment

Mark, we are in the process of getting subpoenas ready for 30(b)(6) depositions of Dominion Investment Group and 

Dominion Diamonds, as well as subpoenas for Catrina Davis, Elizabeth Greco and Doug Dunn.  We are looking at the 

week of August 3 for the document productions and depositions.  Please confirm that you will be serving as the attorney 

for these entities and individuals and that the witnesses are available that week.  We will be sending you the formal 

notices soon. 

 

Dave 
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Mueller, Terry L.

From: Barnard, David
Sent: Thursday, July 16, 2015 10:33 AM
To: Mark Terry (mark@terryfirm.com)
Cc: Mueller, Terry L.; Meriwether, Luke M.; Gonzales, Donna P.
Subject: Prudential/Rock Solid Investment opposition - subpoenas of Greco, Davis and Dominion 

Diamonds, LLC 30(b)(6)
Attachments: 2015-07-14 Prudential Subpoena_Davis (Official).pdf; 2015-07-14 Prudential 

Subpoena_Dominion Diamond (Official).pdf; 2015-07-14 Prudential Subpoena_Greco 
(Official).pdf

Mark, this follows up on my 7/7 email re scheduling depositions.  Attached are subpoenas for Dominion Diamonds, 

Elizabeth Greco and Catrina Davis.  Please let me know if you are representing them and if you will accept service. 

 

Dave 

 

 
 

������������� 
	
�������
������������
��������
����������
����� 
��������	
���

������������������	������������������� ���� 
!"������������#���$"������#���������%���	��
&'()*+�!�(�,���� 
-�."�///����0�.12�2��3.45
-��	��
���///����0�.12�2��3.4 

 

 





















  

EXHIBIT M  









  

EXHIBIT N  













 

 

DECLARATION OF MARCIA GILLINGS 

EXHIBIT N.1 

 





 

 

DECLARATION OF MARCIA GILLINGS 

EXHIBIT N.2 

 







 

 

DECLARATION OF MARCIA GILLINGS 

EXHIBIT N.3 
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Mueller, Terry L.

From: Barnard, David
Sent: Thursday, July 23, 2015 2:11 PM
To: Krissy Fassbinder; Meriwether, Luke M.; Brozenic, Amy M.; Gonzales, Donna P.
Cc: Mark MPT Terry
Subject: Opposition No. 91219616 - U.S. Application Serial No. 86/184,144 for ROCK SOLID 

INVESTMENT - URGENT; THREATS OF VIOLENCE

Dear Mark: 

 

My understanding is that your client assaulted our process server while she was attempting to serve Mrs. 

Davis.  Specifically, our process server said that Mr. Bank pointed a gun at her.  I have not personally talked with her, but 

will be interviewing her shortly.  It is my understanding that a police report has been filed. 

 

Assuming  we confirm these facts, Prudential will be moving the Board to dismiss the case as a sanction under Rule 

37.  Prudential does not plan to move forward with discovery until the Board has a chance to either dismiss the case or 

put serious protective measures in place to ensure the safety of our team.  It is outrageous to think that anyone would 

threaten anyone else’s life over a routine trademark dispute.  If that is what has happened, we will do everything legally 

possible to protect our people from threats of violence. 

 

Please talk with your client and then let’s discuss what happens next. 

 

Dave 
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Dear David,  

 

Attached please find a courtesy copy of the correspondence sent on behalf of Mark Terry.  Thank you. 

 

Best Regards,  
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Mueller, Terry L.

From: Mark MPT Terry <mark@terryfirm.com>
Sent: Thursday, July 23, 2015 8:40 PM
To: Barnard, David
Subject: RE: Opposition No. 91219616 - U.S. Application Serial No. 86/184,144 for ROCK SOLID 

INVESTMENT - URGENT; THREATS OF VIOLENCE

Follow Up Flag: Follow up
Flag Status: Flagged

David, 

 

Someone had unlawfully entered into the interior of my client’s home, but at the time we had no idea who that person 

was, since this person did not identify himself and left no documents. My client was understandably upset and called the 

police to file a report. 

 

Now that you have confirmed that this person was sent by you, my client is even more upset and will be filing a Bar 

complaint describing this bullying tactic. We will further be moving to dismiss this opposition as a sanction. Since you 

stated in your email that “Prudential will be moving the Board to dismiss the case,” it seems that we are on the same 

page with regard to dismissing this opposition, and we will state as much in the motion. I agree that we should discuss 

this situation. 

 

Sincerely, 

 

 

 

 
 

MARK TERRY, ESQ. 

Board Certified Specialist  

Registered Patent Attorney 

786-443-7720 (w) 

786-513-0381 (f) 

mark@terryfirm.com  

http://www.terryfirm.com/  

 
 

 

From: Barnard, David (LG) [mailto:DBarnard@LATHROPGAGE.COM]  

Sent: Thursday, July 23, 2015 3:11 PM 

To: Krissy Fassbinder; Meriwether, Luke M. (LG); Brozenic, Amy M. (LG); Gonzales, Donna P. (LG) 

Cc: Mark MPT Terry 

Subject: Opposition No. 91219616 - U.S. Application Serial No. 86/184,144 for ROCK SOLID INVESTMENT - URGENT; 

THREATS OF VIOLENCE 

 

Dear Mark: 

 

My understanding is that your client assaulted our process server while she was attempting to serve Mrs. 

Davis.  Specifically, our process server said that Mr. Bank pointed a gun at her.  I have not personally talked with her, but 

will be interviewing her shortly.  It is my understanding that a police report has been filed. 

 



�

Assuming  we confirm these facts, Prudential will be moving the Board to dismiss the case as a sanction under Rule 

37.  Prudential does not plan to move forward with discovery until the Board has a chance to either dismiss the case or 

put serious protective measures in place to ensure the safety of our team.  It is outrageous to think that anyone would 

threaten anyone else’s life over a routine trademark dispute.  If that is what has happened, we will do everything legally 

possible to protect our people from threats of violence. 

 

Please talk with your client and then let’s discuss what happens next. 

 

Dave 
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This e-mail (including any attachments) may contain material that (1) is confidential and for the sole use of the 

intended recipient, and (2) may be protected by the attorney-client privilege, attorney work product doctrine or 

other legal rules. Any review, reliance or distribution by others or forwarding without express permission is 

strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies. 
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Dear David,  

 

Attached please find a courtesy copy of the correspondence sent on behalf of Mark Terry.  Thank you. 

 

Best Regards,  
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